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NEWS AND UPDATES – 15 April 2011
UPDATES
SEZ developers to move court against MAT levy
Some of the SEZ developers have decided to move court against what the Budget 2011 decision to bring them and the units in these originally tax-free zones under the purview of minimum alternate tax (MAT). Speaking to FE a couple of them said they have received legal advice that the Finance Bill could not be used to amend the SEZ Act which entitled them for the tax benefits. Revenue secretary Sunil Mitra, however, told FE that the department has proof of large-scale transfer of profits from non-exempt to exempt entities by the SEZ developers. That is, SEZ developers not only avail of the legitimate tax concessions for these zones but shift profits from their operations from their other businesses to SEZs. Mitra said, “We have proof of colossal amounts of profits against investments being claimed and loaded against exempt (SEZ) entities.

Now you can claim income-tax deductions for fines paid to RTO
Now you can claim income-tax deduction for fines paid to the RTO that are compensatory in nature. In a recent order, Income-tax Appellate Tribunal, (ITAT) has held that fines paid to RTO are an allowable expenditure under the Income-tax Act. According to the provisions of the Income-tax Act, if a person is penalised for violating a law, the penalty paid for the offence is not allowable as expenditure for the purpose of computing his income under the Income-Tax Act. The rationale behind this principle is that the income-tax law should not be seen supporting or encouraging people to violate the laws of the land. However, in the past, the courts have drawn a distinction between fines that are compensatory in nature and those that are penal in nature. They have also held that the former can be allowed as deduction but not the latter. The ITAT, in a recent order, underlined this difference further in a case involving Bharat C Gandhi, proprietor of Darshan Roadlines.

Foreign banks adopting WOS model may get sop
The finance ministry is likely to exempt foreign banks from paying capital gains tax on conversion of branches in India into wholly owned subsidiaries. This would remove a major hurdle in nudging these banks to adopt the wholly owned subsidiary (WOS) model. Under current tax rules, a branch of a foreign bank is treated as a foreign firm. If a foreign bank chooses to adopt the WOS model, it will have to transfer the business of the branches to the subsidiary, requiring the parent to pay capital gains tax for the transaction. In a discussion paper on the presence of foreign banks in India in January, the RBI had proposed that systemically important foreign banks voluntarily convert into wholly owned subsidiaries. The central bank believes it would have better regulatory control on subsidiaries of foreign banks in terms of capital adequacy and liquidity management.

Fin Min to take up 46 FDI proposals next week
The Government will take up 46 foreign investment (FDI) proposals including that of Dhanalakshmi Bank and Honda Motors India next week. The Foreign Investment Promotion Board (FIPB) meeting to be chaired by the Department of Economic Affairs Secretary, Mr. R. Gopalan, will take place on April 20, the Finance Ministry said. Of the 46 investment proposals, 25 are new while the rest are those in which decisions were deferred during the previous FIPB meetings. The 165th FIPB meeting is the first one after the Government announced major changes in FDI norms on March 31. The board is mandated to consider and recommend proposals relating to FDI under the Government route. Besides the proposals by Dhanalakshmi Bank and Honda Motors on the agenda of the board, the other new applicants include G4S Security Services (India) and Park Control and Communications Ltd, Bangalore.

Benami property to be seized under new law
The government will introduce amendments to the Benami Transactions (Prohibition) Act, which will give it the power to confiscate any property that is declared benami. Although the Parliament had passed a law in 1988 prohibiting benami deals, it was never implemented as the rules were not framed. But facing an outcry over black, or untaxed, money, there is now urgency in the government to tighten the provisions in the legislation against benami transactions. "The bill may be introduced in the monsoon session of Parliament," a finance ministry official told ET. If the proposed changes in this law are approved by the Parliament, benami transactions would become difficult to execute and where discovered, the authorities would have greater powers to act against the offenders. The present law empowers the government to make rules that would provide for a competent authority to acquire such properties. But experts say unless the main law provides for such powers, the rules are meaningless. "Rules can only prescribe what is there in a law," said Srinivas Kotni, managing associate of law firm Corporate LEXport . "They cannot go beyond the law as it would be unconstitutional." 

NBFC licences put on hold till review of finance company guidelines
Toyota Kirloskar , and Daimler, the maker of Mercedes cars, will have to wait a few more months to begin their business of lending for car and equipment purchases as the Reserve Bank of India put on hold new licences awaiting new guidelines, said two people familiar with the decision. The central bank, which is in the midst of tightening rules for lenders who don't fall under the 'banks' category, has told some of the applicants for the finance company licence that it may not issue one till the new rules come into force, said those people who did not want to be identified. It might take RBI two to three months to come out with its new guidelines. Jain Irrigation and German electrical equipment-maker Siemens are the other companies planning to set up a finance company that would fund purchases of their own product, helping their businesses grow. Europe's biggest automobile company, Volkswagen , recently got the licence for such a company. It will invest Rs. 120 crore to expand the business. 

CASE LAW
Cash credit
CIT v. K C Fibres Ltd. [2011] 332 ITR 481 (Delhi)
Decision:
The assessee was in receipt of share application money from an investor.  Confirmation of transaction along with PAN, assessment particulars, bank statement and balance sheet from the investor, being an unrelated party, does not tantamount to undisclosed income of assessee.
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