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NEWS AND UPDATES – 16 April 2010
UPDATES
Indirect tax kitty swells close to revised target
Government’s indirect tax kitty, which was hit the most due to the stimulus packages given by the government to tide over economic slowdown, has almost met the revised collection target for 2009-10 at Rs 2.41 lakh crore.  According to official sources, indirect tax collections till March 31 are over 99% of the revised estimate of Rs 2.44 lakh crore, though a decline of 8.6% compared to the previous fiscal collections.

CBDT panel may retain MAT on Gross Assets concept; Capital WIP may not be taxed 

The committee set up by the Central Board of Direct Taxes (CBDT) is considering various options to retain minimum alternate tax (MAT) with the new proposed base of gross assets. The Direct Taxes code, proposed last year, had recommended shifting the base for calculation of MAT from book profit to gross assets, to make it an investment-linked, and not profit-linked, tax. However, stiff opposition from industry has led to reworking of MAT.

MAT is the minimum tax payable by a company if the normal tax liability of a company is less than 15 per cent of its book profit.

“To encourage long gestation projects of 10-15 years, capital-intensive project proposal and asset creation, one of the options being considered is to exclude work-in-progress (WIP) from calculating MAT, while retaining its base as gross assets,” said an official source.

This would remove much of the criticism that the MAT based on gross assets is against asset creation. This way, tax will not be applicable on projects or assets yet to be completed.

Second option is to allow MAT credit in line with duty drawbacks or Central VAT (Cenvat) credit for taxes paid on assets yet to be created, or for loss making units, assets and companies. While the total tax is paid in the beginning, refund of the excess tax paid on capital WIP could be taken later.

Proof of bad debt not needed for tax deduction: SC 

Corporates and banks will not have to establish a debt as “bad debt” in order to claim tax deduction, according to a recent Supreme Court ruling. The apex court said that bad debts written off in the books of accounts of the taxpayer is sufficient ground for claiming deduction. 
The issue was settled by a 1989 amendment in the Income Tax Act, which had clarified that the tax payer need not establish that the debt is irrecoverable for claiming deduction. If a bad debt is written off, the taxpayer can legitimately claim the deduction. This amendment was incorporated with the intention to reduce the number of litigation arising from disputes over whether a debt is a bad or not. But even after the amendment, tax officers insisted on proofs from tax payers for declaring a debt as bad debt. The Supreme Court judgement therefore reaffirmed the importance of the 1989 amendment, much to the relief of several corporates. 
Senior chartered accountant T P Ostwal said, “The apex court’s decision will reduce the number of litigation arising from the requirement to establish that the debts are irrecoverable.” 
According to Vispi T Patel of Vispi Patel & Associates, “Though the Supreme Court has not spelled it out, we believe that the debts written off need to be bonafide and should be based on commercial wisdom or expediency.” 
The apex court gave this order on an appeal filed by TRF, an engineering company, which claimed deduction under section 36 (1) (vii) of Income tax Act that deals with deduction on account of bad debts.

CASE LAW
Indo-Swiss treaty
ABB Ltd., In re {AAR no. 834 of 2009, dated 15-3-2010] (AAR – New Delhi)
Decision:

It cannot be said that ABB Zurich has rendered any service of technical or consultancy nature to the applicant when it makes available to the applicant and other parties to the CCA the results of corporate research.

The payments made to ABB Zurich towards the applicant’s share of the cost incurred in respect of R&D activities are not liable to be taxed under the Income-tax Act, 1961 as business income in the absence of permanent establishment in India, having regard to Article 7 of the Indo-Swiss tax treaty; nor can it be subjected to tax as royalty or fees for technical services under article 12 of the Treaty.
1

