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NEWS AND UPDATES – 22 January 2010
UPDATES
Government signs revised DTAA with Finland

A revised Agreement and Protocol between India and Finland for Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income (DTAA) was signed by the Chairman, CBDT on behalf of Government of India and the Ambassador of Finland to India, on behalf of Government of Finland, here.

As per the revised Agreement, withholding tax rates have been reduced on dividends and on royalties and fees for technical services.  Lowering of withholding tax will promote greater investments, flow of technology and technical services between the two countries.

The revised Agreement also expands the ambit of Article concerning Exchange of Information to provide effective exchange of information in line with current international standards.  The Article inter alia provides that a Contracting State shall not deny furnishing of the requested information solely on the ground that it does not have any domestic interest in that information or such information is held by a bank etc.  An Article for Limitation of Benefits to the residents of the contracting countries has also been included to prevent misuse of the DTAA.

Other features of the revised Agreement are:-

a) Provisions regarding Service Permanent Establishment (PE) has been included.

b) The scope for relieving double taxation through recourse to Mutual Agreement Procedure (MAP), has been included.

c) A new Article on assistance in collection of taxes has been added to ensure assistance in collection of taxes when such taxes are due under the domestic laws and regulation.

d) The time test for Independent Personal Service has been extended from 90 days or more in the relevant fiscal year to 183 days or more in any period of 12 months commencing or ending in the fiscal year concerned.

The revised DTAA will enter into force after completion of internal processes in both the countries.

Joint study on convergence of accounting standards

Central Board of Direct Taxes (CBDT) and accounting rule-maker Institute of Chartered Accountants of India (ICAI) have jointly constituted a study group to identify and address direct tax issues that will affect convergence of India's accounting standards with International Financial Reporting Standards (IFRS).

With IFRS convergence due for April 2011 and the Government coming up with the new Direct Taxes Code (DTC), the suggestions of the study group finds relevance.  Many provisions in the DTC need to be amended for a smooth transition to IFRS.  According to reports, the Finance Ministry is looking to introduce the DTC in the forthcoming budget session.  Apart from many aspects that are being discussed, one aspect that will particularly come as a hurdle for IFRS convergence is towards tax treatment of mark-to-market (MTM) provisioning on derivative transactions, he explained.  MTM or fair value accounting assigns a value to a position held in a financial instrument based on the current fair market price for the financial instrument.

An executive director of a private company remarked about the ambiguity existing between IFRS and taxation aspect in the Indian context.

For example, mark-to-market provision on derivatives.  Whatever accounting changes are going to happen, which of these changes should flow through from tax deductibility perspective and which are the changes that require any special provision in direct taxes code as a disallowable or non-taxable item until realisation.

ICAI wants GST rollout to be delayed by a year
The Institute of Chartered Accountants of India (ICAI) has asked the government to defer the implementation of Goods and Services Tax (GST) from April 1, 2010 by a year to allow for a smoother transition to the new indirect tax framework.  “For smoother transition, it is imperative that GST be implemented from the first day of a financial year.  Since there is very little time for the slated implementation date of April 1, 2010, it is recommended that GST be implemented from April 1, 2011,” the ICAI said in its submission to the government.

Perk rules mandate companies to deduct tax on ESOPs
Employee Stock Options Plans (ESOPs) and its different variants like Employees Stock Purchase Plans, Stock Appreciation Rights, Stock Awards, etc, have been used by employers to attract, retain and motivate employees.  ESOPs have been popular primarily in the knowledge-based industries like information technology, biotechnology, etc. 

Loans between firms come under I-T lens
The Income Tax (I-T) Department has decided to put an end to the contentious issue of taxation of deemed dividend or inter-company loans given to common shareholders of unrelated companies.  The department proposes to amend the I-T Act in this regard.  Inter-company loans, known as ‘deemed dividends’, are used by companies to route dividend in the form of loans to companies which have common shareholders — both in the company giving the loan and the one borrowing it. 

I-T dept asks tax payers to avoid fraud mails
The I-T department has asked tax payers not to give out personal details like PAN card number and information about their credit cards on the internet in the wake of mushrooming fake e-mails hitting users` inboxes.  Viewing with concern the spurt in fictitious and unauthorised e-mails landing in personal internet addresses of many people, the department is adding a word of `caution` at the end of each mail sent by them.  “A number of tax payers have received e-mails with subjects like “tax refund” and “seeking refunds” prompting us to take such measures.

No PAN card may cost 20% more tax
If you don’t have a permanent account number (PAN), be prepared for paying higher income tax at source from the next fiscal.  According to a government notification, “Tax at higher of the prescribed rate or 20% will be deducted on all transactions liable to TDS.

IT, ITeS companies can now claim service tax refund
The $50-billion information technology services and BPO outfits, including Infosys, Wipro, TCS, WNS, Genpact, will now be able to get their service tax refunds, running into a few thousands of crores, expeditiously, as the government has announced a new simplified procedure to resolve the long-pending issue that has caused much hardship to the industry.  The Central Board of Excise and Customs, the apex indirect taxes body, on Tuesday issued a circular directing its field officials to issue pending service tax refunds within 30 days.

High inflation: Token I-T exemption limit hike likely
The government is exploring an increase in the income-tax exemption limit for individuals to compensate for the recent spike in inflation, but revenue considerations and the fact that the limit was hiked sharply in 2008-09 could force it to maintain status quo or give just a token hike.

CASE LAW
Remittance by NRIs
Smt. Sushila Ramasamy v. Asstt. CIT
[ITA No. 1616/Mad./2007, dated 2-4-2009] (Chennai – ITAT)

Decision:

In case of remittances by banking channel the onus on the assessee under section 69 stands discharged, and therefore, section 5(2)(b) does not apply.
Interest on interest
Motor and General Finance Ltd v. CIT [2010] 320 ITR 88 (Delhi)

Decision:

It was held that interest on interest was payable only where refund is made without interest and there is delay in payment of interest.
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